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LEXISNEXIS SUMMARY:
... Cases in which the Constitutional Council has been asked to review the constitutionality of the law because of its
vagueness are rare. ... Indeed, between 1999 and 2004 the Constitutional Council held that the principle of clarity of
law was derived from Article 34 of the Constitution of 1958, which enumerates Parliament's powers rather than the
rights provisions in the 1789 Declaration. ... The Constitutional Council held that: The equality before the law laid
down by Article 6 of the Declaration of Human and Civic rights of 1789 ("DHCR") and the "guarantee of rights"
required by Article 16 may not be effective if the citizens do not have sufficient knowledge of the statutes that apply to
them, that such knowledge is also necessary for the exercise of rights and freedoms as guaranteed by Article 4 of the
Declaration (Natural rights have no bounds other than those that ensure to the other members of society the enjoyment
of these same rights. ... The Constitutional Council held that the principle of intelligibility and accessibility of law
which are constitutionally required and which Parliament was trying to accomplish through the challenged delegation,
could justify the urgency requirement under Article 38 of the Constitution. ... Since Parliament cannot help but pass a
large quantity of statutes, it still has to present them carefully. . 2003: Election of Senators Provision 7 of the Senators
Election Act (Article L. 52-3 of Election Code) reads in part: For each category of election, the wording and the font
size of ballots must be in accordance with laws and regulations-for elections "au scrutin majoritaire" (election by
majority vote), the ballots may not include any name other than the proper name of the candidate-for elections "au
scrutin de liste" (list-system), the lists presented in each of the departmental or regional constituency can take a single
name in order to be identified at the national level. ... In this case it held that the statute was unconstitutionally
unintelligible since it was written in ambiguous terms. . ... Indeed, lower courts in the United States have interpreted the
Supreme Court to suggest that "outside the domain of the first amendment, vagueness challenges must be assessed "as
applied.'"
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TEXT:
[*243]

Introduction

Statutes, the United States Supreme Court asserts, should mean what they say. Yet, in reality, no one would be
surprised to learn that statutes do not often say what they mean. Not only are vague laws widely found, but statutory
vagueness comes in many different forms. n1

In France, vagueness of statutes has drawn judges' and scholars' attention over the last ten years. The doctrinal
literature on this issue is abundant. Sounding the alarm, this literature invites judges and politicians to find remedies for
what is generally named as the "disease" of our democracy. n2 In response, the French Constitutional Council, since
1998, has been trying to generate a "quality of law" doctrine in its cases in order to improve citizens' accessibility to the
law. The doctrine, however, remains under-developed compared to its counterpart in the United States.

Vagueness-of-law concerns seem to be well known in the United States, at least since the Supreme Court invoked
the vagueness [*244] doctrine for the first time in 1875. n3 The case law here is abundant and covers a wide variety of
situations. Therefore, a comparative study of these two doctrines, French and American, may lead to new
understandings of the subject, at least for French jurists. As it will be discussed, the French Constitutional Council has
to learn a lot from the American vagueness doctrine. On the other hand, U.S. constitutional law will become familiar
with new concepts, such as intelligibility or accessibility of statutes. The U.S. Supreme Court develops these notions in
a different way. The purpose of this article is to emphasize the necessary communication between these two doctrines.

Vagueness is not an issue unique to the law; it also has political and philosophical dimensions. Without
approaching these theoretical aspects of vagueness, this comparative study of French and American doctrines aspires
simply to provide an overview of French and American case law. Yet, comparative analyses are problematic. It is not
only that the French quality of law doctrine has yet to mature to that of its American counterpart, but dissimilarities in
respective systems of judicial review complicate in-depth comparisons. Even if the purpose of these two doctrines were
the same - providing constitutional rules on vagueness - American and French cases in which statutes are challenged for
vagueness are materially different. Therefore, not only does the reasoning behind these two doctrines differ, but
remedies provided by American and French judges to vague laws must also be considered within the confines of their
respective legal systems.

The U.S. Supreme Court has ruled that "federal courts have the power to adopt narrowing constructions of federal
legislation. Indeed, the federal courts have the duty to avoid constitutional difficulties by doing so if such construction is
fairly possible." n4 Andrew Goldsmith calls this remedy "judicial interpretation narrow[ing the] statute." n5 After
judicial narrowing, the offending provision is no longer unconstitutionally vague. In France, the jurisdiction of the
Constitutional Council is invoked before a statute is signed into law, by the President of the Republic, and subsequently
enforced. The Council is, in effect, a "council of revision," as the concept was described, and rejected, at the American
constitutional [*245] convention in 1787. n6 Accordingly, the Council cannot know how courts will interpret the law
in application, even if in some cases the Council provides its own interpretation (reserves d'interpretation).

Therefore, the first part of this article provides a summary of the main distinctions between French and American
judicial review. In the second part, I analyze French case law in order to bring out a comparison to the American
vagueness doctrine, which is described in the third part. The last part concerns the rise of a French "quality of law"
doctrine through the new procedure of "preliminary question." This procedure will give the Constitutional Council
jurisdiction to review constitutional matters in actual cases. n7 It is this new feature of judicial review in France that
makes comparison to American constitutional law so vital. Although the United States has known concrete judicial
review since Marbury v. Madison, n8 this element of democratic institutions is new to France. n9 We have a lot to learn
from our American cousins.
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I. Judicial Review in France and the United States

A. The Constitutional Council

1. Creation, Composition, and Functions in the French Constitutional System

The Constitutional Council was created in 1958 and became the first institution under the French system vested with
the power of judicial review. From 1790 to 1958, the French constitutional system not only ignored and prohibited
judicial review but also criticized the [*246] rule that the U.S. Supreme Court announced in Marbury. n10 The specter
of "the government of judges," n11 as observed by French scholars in the American system, was thought to be against
the principle of the separation of powers. n12 Allowing judges to review the law - an expression of general will n13 -
was perceived as a violation of legislative sovereignty. n14

Only after World War II did France, along with other European countries, conceive a special constitutional body
detached from the regular and administrative judiciary. n15 Embracing uniquely European forms of review, the French
system of judicial review is a compromise between a long tradition of hostility and rejection of any form of judicial
review and the necessity of some mechanism to protect the supremacy of the constitution. Therefore, the Constitutional
Council, as inspired by Hans Kelsen, n16 is the prototype of the European "model" of "constitutional review." n17

The Constitutional Council is a constitutional body composed of nine members appointed by the President of the
Republic and the [*247] Presidents of each House of Parliament. n18 Under Article 61 of the Constitution of 1958, the
Constitutional Council exercises a priori, abstract review exclusively and solely upon referral by political authorities.
n19 The President of the Republic, the Prime Minister, the President of the National Assembly, the President of the
Senate, sixty Members of the National Assembly or sixty Senators may refer Acts of Parliament to the Constitutional
Council before their promulgation. n20 Until recently, there has been no other avenue for review by the Council. n21

Under Article 62 of the Constitution, "a provision declared unconstitutional on the basis of Article 61 shall be
neither promulgated nor implemented." n22 Article 61 states further: "no appeal shall lie from the decisions of the
Constitutional Council. n23 They shall be binding on public authorities and on all administrative authorities and all
courts." n24 This article provides Constitutional Council rulings with the authority inherent to judicial decisions. n25
Concrete review is forbidden; once promulgated, laws are immune from scrutiny by the Council or by any other
jurisdiction. Thus, the Constitutional Council does not hear "cases and controversies," which is the full extent of U.S.
federal jurisdiction. n26

2. Comparison of Judicial Review in France and the United States

Abstract review differs from judicial review principally in that it is neither dependent on nor incidental to concrete
litigation or [*248] controversy involving a statute. n27 The abstract review process results "in a ruling on the prima
facie constitutionality of a legislative text; a concrete "case or controversy' is not a requisite condition." n28 Alec Stone
observed that the abstract review is a purely exegetical exercise since it takes place outside of the tenets of the judicial
paradigm. n29

The judicial paradigm refers to Martin Shapiro's analysis of courts on the "social logic" of triadic conflict involving
two persons in conflict and a third person called to assist in achieving a solution. n30 Therefore, he emphasized that in
terms of judicial paradigm, the Council's role in the French political system is much more legislative than judicial. n31

The "judicial paradigm," even in a concrete judicial review, does not permit a sufficient analysis of constitutional
law challenges since these issues miss narrowly political questions. n32 Indeed, when judges are invited to challenge
the constitutionality of a statute they often participate in the law-making process itself and affront directly the legislative
power. Therefore, they do not often behave as a "neutral third party." n33 But abstract constitutional review seems to be
even further removed from triadic resolution than is judicial review. n34 Therefore, Constitutional Council cases and
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their rulings seem only to complete the law-making process. These cases, and the example of quality of law doctrine, do
not always guide us by concrete and precise judicial reasoning. This does not mean that the Constitutional Council fails
to give judicial answers to constitutional law challenges. n35 [*249] It does mean, however, that the French
Constitutional Council and U.S. Supreme Court play different roles in their respective countries.

This article explores how these courts pursue similar purposes through different jurisprudential means. As a result,
this comparative study of French and American vagueness doctrine seeks only to give two different approaches to the
same issue, even if the purpose of the doctrines is the same in both cases.

Indeed, its role in abstract judicial review does not permit the Constitutional Council to provide a concrete meaning
of its quality of law doctrine, whereas the Supreme Court is able in a concrete case to ameliorate the vagueness of a
statute as it is applied to citizens. n36 This is true even in "facial" challenges before American courts, where the precise
facts of a given controversy often do not factor into the analysis. n37 Facial challenges still must meet "case and
controversy" requirements and the case must be ripe for adjudication. That is far different from the European "abstract
review of legislation" which refers to "the review of a statute's constitutionality prior to its application or enforcement."
n38 There are real and adverse litigants in facial cases, unlike the a priori review of the Constitutional Council. Facts in
the former may not be dispositive, but can still illuminate the controversy. Facts in the latter are hypothetical at best.

Thus, while there are similarities between French and American constitutional review in facial cases, the difference
between abstract review and real controversies remains important in understanding the different development of French
and American vagueness doctrines. Yet, as judicial review in France moves ever more closely to its American
counterpart, this comparative study may be helpful in some manner as the Constitutional Council further develops its
vagueness doctrine.

3. Quality of Law Under the French Constitution

For the Constitutional Council, a statute is vague when it is not "intelligible" or not "accessible." n39 These two
principles are two [*250] complimentary components of the quality of law doctrine. Constitutional grounds for this
scrutiny are the individual rights provisions of Articles 4, 5, 6, and 16 of the Declaration of Human and Civic Rights,
adopted during the French Revolution in 1789. n40

Because of these several grounds, the quality of law test does not give a very precise definition of the principle of
intelligibility and accessibility of law. Cases in which the Constitutional Council has been asked to review the
constitutionality of the law because of its vagueness are rare. Moreover, these cases do not take a significant role in
individual rights' protection as do the U.S. Supreme Court cases. Therefore the quality of law doctrine, in its current
form, looks feeble compared to the vagueness doctrine under U.S. constitutional law.

Cases in which the Constitutional Council has invalidated a law because of its vagueness are also rare. Yet, there
are some cases in which the constitutional judge, without challenging the constitutionality of the referred statute, more
fully explicates the quality of law doctrine.

[*251]

4. The Principle of Intelligibility and Accessibility of Law

The quality of law doctrine is a recent theoretical construct. The Constitutional Council distinguishes two facets that
the quality of law requires: intelligibility and accessibility of law.

First, the constitutional requirement for accessibility of law seems to provide the citizen with material access to the
law in respect to the principle that ignorance of the law is not a defense. n41 Therefore, the principle of accessibility
means that the law should be published in a sufficient way (official journal) and that its presentation should be clear.
The other facet concerns the content of the law. Indeed, the principle of intelligibility seems to refer more to the clarity
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of law and to the ability for the citizens to reach the meaning of the law. Initially, the Constitutional Council tried to
distinguish the principle of clarity of law from the principle of intelligibility and accessibility of law. The Constitutional
Council for the first time in 1998 invoked the principle of clarity of law. n42 In 1999 it invoked the comparable
principle of intelligibility and accessibility of law. n43

After being criticized for having separated the clarity of law from the intelligibility of law, the Constitutional
Council abandoned the principle of clarity. n44 The principle of clarity was thought to provide an objective standard of
"common understanding" whereas the principle of intelligibility and accessibility furnished a subjective appreciation of
the same standard.

The ground for the principle of clarity of law was different from the ground for intelligibility and accessibility of
law. Indeed, between 1999 and 2004 the Constitutional Council held that the principle of clarity of law was derived
from Article 34 of the Constitution of 1958, which enumerates Parliament's powers rather than the rights provisions in
the 1789 Declaration. n45

These two principles did not bind the legislature in the same way. Whereas the principle of intelligibility and
accessibility of law is only "un objectif a valeur constitutionnelle" (constitutional status), which means that this
principle is only a constitutional goal that the [*252] legislator must try to achieve (obligation of means), the second
principle puts a stronger obligation on the legislature (obligation of result). n46 Many commentators found this
distinction difficult to explain. n47

The French Constitutional Council, however, tried by using these two different principles, and after 2004, by using
only the principle of accessibility and intelligibility of law to set a standard (probably an objective one, as we will see
later) which permits one to measure the understandability of law. The Constitutional Council held that:

The equality before the law laid down by Article 6 of the Declaration of Human and Civic rights of 1789 ("DHCR") and
the "guarantee of rights" required by Article 16 may not be effective if the citizens do not have sufficient knowledge of
the statutes that apply to them, that such knowledge is also necessary for the exercise of rights and freedoms as
guaranteed by Article 4 of the Declaration (Natural rights have no bounds other than those that ensure to the other
members of society the enjoyment of these same rights. Only Law may determine these bounds) and by Article 5 of the
same Declaration (nothing that is not forbidden by Law may be hindered, and no one may be compelled to do what the
Law does not ordain). n48

The Council usually repeats this paragraph (considerant de principe) in cases involving intelligibility and accessibility
challenges. The object is to impose on the legislature a requirement that its laws be readily available and
comprehensible by citizens so as to protect their rights.

B. Cases Raising the Quality of Law Doctrine

1. 1998: Future Implementation of Law

In the case Act Reducing Working Hours, Members of the National Assembly and Senators challenged a controversial
law that reduced working hours. n49 Even though the law passed in 1998, its enforcement was deferred until 2000 and
2002. The parties making the referral to the Constitutional Council argued that by deferring its [*253] effective date
until after a government report was issued, the law was unconstitutionally vague. n50 They further argued that
Parliament abdicated its power (incompetence negative) by deferring until a future time. n51 According to this
argument, if Parliament refers a law to a future report (and therefore uncertain content), the precise implementation of
law is unknown when the statute is passed. n52 The Constitutional Council evaluated the argument, but held that the
challenged law was sufficiently clear for constitutional purposes. n53 Parliament could defer the implementation of a
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law without it failing for lack of clarity. n54

This case concerned the clarity of law doctrine, which was abandoned in later cases. The clarity of law doctrine is
different from the principles of intelligibility and accessibility of law, and it is linked to the American "non-delegation"
doctrine, which will be discussed later in this article. Yet, it is important to mention this case since it is the first case in
which the Council expressed its concerns about the quality of law. n55

2. 1999: Codification of Law

In the case Act Authorizing the Government to Codify, by Ordinance, the Legislative Volume of Several Codes, n56
Parliament delegated its power under Article 38 of the Constitution n57 in order to allow the Government to undertake
the codification of the law. n58 Article 38, as interpreted by the Constitutional Council, requires that the purpose of the
delegation of legislative power should be precisely defined and has to be justified by some urgency. n59 The parties
making the referral to the Constitutional Council argued that Article 38 of the Constitution was violated since the
legislature did not observe [*254] these two requirements. n60 The Constitutional Council held that the principle of
intelligibility and accessibility of law which are constitutionally required and which Parliament was trying to
accomplish through the challenged delegation, could justify the urgency requirement under Article 38 of the
Constitution. n61

This case provides precision for the principle of accessibility of law. The Council said that the codification of
statutes could improve citizens' access to the law. n62 Since the codification improves access, the principle of
accessibility of law itself includes the requirement that the statute be carefully presented. n63

Among other quality of law problems that have been raised in France over the past ten years, the overproduction of
legislation is indisputably the most alarming. n64 Yet, the Constitutional Council as a judge cannot control the quantity
of statutes, since it concerns Parliament's activity as a political body. But, the Council uses the principle of accessibility
as an indirect tool in order to provide relief from the huge quantity of statutes. Since Parliament cannot help but pass a
large quantity of statutes, it still has to present them carefully.

3. 2003: Election of Senators

Provision 7 of the Senators Election Act (Article L. 52-3 of Election Code) reads in part:

For each category of election, the wording and the font size of ballots must be in accordance with laws and
regulations-for elections "au scrutin majoritaire" (election by majority vote), the ballots may not include any name other
than the proper name of the candidate-for elections "au scrutin de liste" (list-system), the lists presented in each of the
departmental or regional constituency can take a single name in order to be identified at the national level. This could be
the name of a group or political party or their representatives. n65

[*255] The parties making the referral to the Constitutional Council submitted that the changes to the Senators'
elections were not "directly related" to the provision of that bill. n66

The Constitutional Council ruled that Parliament intended to regulate Senators' election, but Article L. 52-3 is in
Title I of Book I of Electoral Code, a Title that is not related to Senators' election. n67 Therefore, Provision 7 of the
Senators' Election Act, was unconstitutionally inaccessible. n68 The Constitutional Council explained that this
Provision could modify existing legislation only when related to Senators' elections. n69 It held that Provision 7 lacked
a relationship with the Senators' Election Act. n70

Moreover, the Constitutional Council held that words such as "proper name" and "representative of a group or
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political party" are ambiguous. Indeed, the last paragraph of Article L. 52-3 allows, in some cases (involving lists of
candidates), the inclusion on the ballot of names of people who are not themselves candidates for election (the list
sponsors). Such inclusion, however, might create confusion in the minds of voters. n71 Therefore it held that the statute
was unconstitutionally unintelligible. n72

This case provides a particular example of unintelligible statutes. The Constitutional Council seems to distinguish
cases in which statutes are drafted in "ambiguous" terms. Not only citizens are unable to understand the statute, but
"ambiguous" words also create confusion in the minds of voters. "Ambiguity" of a statute raises an issue different from
"unintelligibility." An intelligible statute can still be ambiguous if it is written in terms susceptible to several meanings.
n73 However, the Council does not provide a separate [*256] ambiguity doctrine. In this case it held that the statute
was unconstitutionally unintelligible since it was written in ambiguous terms.

4. Local Autonomy

Article 72-2 of the Constitution guarantees financial autonomy to French territories. n74 Article 72-2 states that the
"tax revenue and other own revenue of territorial communities shall, for each category of territorial community,
represent a decisive share of their revenue." n75 In 2004, the Institutional Act that was to determine the conditions for
implementation of this rule was referred to the Constitutional Council. Provision 4 of the Act repeated Article 72-2 of
the Constitution, but without providing further details. n76 It stated that the "decisive share" should respect two
conditions: first it must guarantee local autonomy, and second it must observe a minimal threshold that the Parliament
provided by referring to the level recorded during 2003. n77

The Constitutional Council held that:

13. Parliament must exercise to the full the powers vested in it by the Constitution and in particular by Article 34
thereof. The full exercise of such powers, together with the principle of clarity of law, which derives from the same
Article and object of constitutional status that the law be intelligible and accessible, which derives from Article 4, 5, 6
and 16 of the Declaration of 1789, place it under a duty to enact provisions, which are sufficiently precise and
unequivocal. Protection must be afforded to all from interpretations which run counter to the Constitution or from the
risk of arbitrary decisions, without leaving it to courts of law or administrative authorities to determine rules which the
Constitution provides should be the sole preserve of statutory law. n78

The Constitutional Council often uses similar paragraphs to introduce its quality of law doctrine in order to respond to
the referral. It then continues to discuss the case: "15. Two conditions set by Provision 4 of the Act referred are
tautological and violate both [*257] the principle of clarity of the law and the requirement of precision that Article
72-2 of the Constitution compels[.]" n79

The Constitutional Council invalidated "tautological" provisions in this case . More than correcting statute drafting,
it seems to watch over Parliament's absentmindedness. The statute, the Council asserts, must consist of a useful scope.
When the Constitution requires more precision, the statute has to provide them. Parliament cannot merely repeat what
Articles of the Constitution have already said. n80

In the same line of cases the Council held that the statute should consist of "normative" dispositions. If Parliament
drafts statutes that are only declaratory and do not consist of a useful scope, the Council is sometimes willing to strike
down these provisions. In 2005, provision 7 of the Programming Act for the Future of the School was found
unconstitutionally unintelligible and inaccessible since it did not set "normative" disposition. n81 Provision 7 reads:
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The aim of the school is the success of all students. The school must recognize and promote all forms of intelligence in
order to enable students to develop their talents, depending on their diversity. The school, under the authority of
teachers and with the support of parents, must permit each student to complete the work required for the development of
his intellectual and manual abilities. n82

The Council held that provision 7 described only the aim of the school without setting any legal obligation. n83
Therefore, it violated the principle of accessibility and intelligibility of the law. Still, this provision is neither
unintelligible nor inaccessible. n84 The Council once again includes within the principle of accessibility and
intelligibility of law different aspects of poorly drafted statutes. Statutes lacking in a useful scope are far different from
unintelligible provisions. Moreover the Council did not explain how a "declaratory" provision could obstruct citizens'
accessibility to the law. One can easily realize [*258] that the Council is not only trying to provide a constitutional
requirement in order to improve citizens' accessibility to the law but it also regulates Parliament's statutory activity.

5. 2005: Finance Act

The Finance Act for 2006 n85 was challenged for being unintelligible and inaccessible. Members of the National
Assembly and Senators argued that Provision 78 (Article 200-00 A of General Tax Code) of the statute reached a level
of such complexity that it became unintelligible to the citizen. n86 This Provision introduced some tax benefits under
the income tax law and enumerated different amounts of the benefits cap according to the composition of different
households.

The Constitutional Council held that the mechanism proposed by Article 200-00 A of General Tax Code did not
respect the principle of equality since it could treat taxpayers differently in situations that were objectively identical.
n87 This followed directly from the criterion for the selection of households subject to the cap. Neither the statute nor
Parliament's debate gave the definition for such distinction. Moreover, this provision was drafted in such a complicated
way, by referring to other Articles of the General Tax Code and by providing an intricate calculation of the tax benefits,
that the Constitutional Council found it unintelligible and inaccessible to the taxpayers. n88 Therefore, it held that this
provision was vague and imprecise. Indeed, the Constitutional Council held that

77. The equality before the law laid down by Article 6 of the Declaration [of Rights] and the "guarantee of rights"
protected by Article 16 would not be effective if people do not have sufficient knowledge of rules that are applicable to
them and if those rules were too complex in terms of the ability of citizens to measure the useful scope. In particular the
right to effective redress before a court will be infringed. Also, this complexity would restrict the exercise of rights and
freedoms guaranteed by Article 4 of the Declaration. These rights have no bounds other than those that ensure to the
other members of society the enjoyment of these same rights. Only Law may determine these bounds. This complexity
would also restrict the exercise [*259] of rights guaranteed by Article 5, under which nothing that is not forbidden by
Law may be hindered, and no one may be compelled to do what the Law does not ordain. n89

Here again the Constitutional Council introduces its reasoning by first providing constitutional grounds for the quality
of law doctrine. Then, the Council discuses the case:

79. In this case, the tax law demands taxpayers to make choices and determine the final amount of the tax according to
different options provided by the statute. The principle of equality requires, however, that the citizen should be able to
foresee to a reasonable degree the amount of tax according to different options that the statute opens to him;
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80. However the complexity of the law can be justified on the grounds of sufficient general interest. n90

This decision is reminiscent of due process principles underlying much of the U.S.'s vagueness doctrine. n91 Every
person may be "presumed to know the law," but unless the law is known and knowable, the presumption fails. Still,
some legal matters are unavoidably complex or imprecise. That alone does not create vagueness. Recognizing such
limits on the fullness of language, the Constitutional Council noted in this case that there are statutes in which
unintelligibility is permissible since they deal with complex problems. The example of the tax law is consonant with the
Council's idea of a complex law.

This excuse also shows the limits of the subjective standard of "common understanding" behind the quality of law
doctrine. One can easily conclude that this excuse maintains the objective standard of common understanding. In this
case, however, the Constitutional Council held the law to be unconstitutional since the complexity of provision 78 was
excessive. It suggested that it will examine whether the complexity of a statute can be justified by a sufficient general
interest. Moreover the requirement of intelligibility is dependent upon the sensitivity of whom the law is directed. n92
Therefore, the Council held that:

[*260]

82. Yet, in this case, Provision 28 is directed not only to the tax administration, but also to taxpayers, who are required
to calculate in advance the amount of the tax;

...

84. Therefore the complexity of these rules results in the length of provision 78 and in its imbricate drafting that it
becomes unintelligible for the taxpayer, and sometimes ambiguous for the professional. This provision, as it referees to
other Articles of General Tax Code, would not insure the legal stability and would lead to future misunderstandings,
complaints and litigations. n93

The U.S. Supreme Court seems to accept the same argument when it says "there are areas of human conduct where, by
the nature of the problems presented, legislatures cannot establish standards with great precision." n94 In Smith v.
Goguen, the Court wrote that a statute, such as one barring disorderly conduct, might require imprecise language,
"requiring as it does an on-the-spot assessment of the need to keep the order." n95

Even if both French and American judges admit the same excuse for vagueness, their arguments are slightly
different. First, these cases relate to different statutes (tax law for the Council and criminal law for the Court).

Second, the Constitutional Council accepts the inability of the legislator to draft intelligible laws in complex areas
whereas the Supreme Court points out the limits of the language to precisely define the meaning of the term that
describes a human conduct. The Council accepts that sometimes statutes can be drafted in sufficiently precise terms but
cannot help but be somewhat complicated. For the Supreme Court the "open texture" of some statutes cannot be
sharpened to an unequivocal statement of what they require. n96

C. 2008: Private Finance Initiative Act

The Constitutional Council invalidated proprio motu (on its own motion) provision 16 of The Private Finance Initiative
Act ("PFI") on [*261] the grounds that it was unconstitutionally intelligible (despite the fact that the Member of
National Assembly and Senators in their referral did not challenge the Act on such ground). n97 The Council found that
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this article had mentioned twice a superior threshold for PFI contracts, even though it had to set an inferior and a
superior threshold. n98 The Council held that the legislature intended to define two procedures, supposed alternatives,
below and above a threshold, however. The article referred in both cases to the contracts whose amounts are "above the
threshold." n99 Since the legislator failed to draft the right words, it violated the principle of intelligibility and
accessibility of the law. Therefore, the last two paragraphs of Article 16 of the PFI Act were invalidated. n100

This case suggests that the Council will in the future strike down drafting errors. Moreover, the Constitutional
Council challenges the provision of this statute proprio motu as it usually does in matters of public policies (ordre
public).

For the Supreme Court, a statute is vague "if it fails to provide a reasonable opportunity for people of ordinary
intelligence to understand what conduct it prohibits" or "if it authorizes or even encourages arbitrary and discriminatory
enforcement." n101 The Constitutional Council seems to provide similar prongs for its quality of law doctrine.

II. The Supreme Court's Vagueness Cases

A. The First Amendment

Vagueness challenges can involve either a "facial" challenge to a law or an "as applied" challenge. The "facial"
challenge concerns a claim that a law is facially unconstitutional and should be struck down in its entirety. n102 The
"facial" challenge is controversial because the claimant before the court may not be arguing that a particular law is
vague as to him, but may ask the court to strike down the law because [*262] it is vague as applied to others. n103
Therefore the Court has to consider speculation about possible vagueness in hypothetical situations not before the court.

One may see in "facial" challenges a review similar to the French constitutional review. Indeed, both the
Constitutional Council and the Supreme Court in facial challenges deal with hypothetical cases, and both strike down
statutes in their entirety. Nevertheless, the French Council does not exactly resolve hypothetical cases. It confronts
statutes with the Constitution and it is cut off from any concrete case. Therefore, its reasoning remains abstract. In
dealing with a facial challenge, the Supreme Court hears a concrete case and has to give a precise reasoning even if at
the same time it "resolves" hypothetical cases. n104 Yet, courts are generally reluctant to let individuals assert the rights
of others, and the Supreme Court has a very strict interpretation of standing rules. n105 Vagueness doctrine under the
First Amendment is among these rare cases when the Supreme Court is willing to consider facial challenges. n106

The Supreme Court is inclined to apply the vagueness doctrine particularly when free speech is implicated. Cases in
which statutes targeting Communists and establishing loyalty oaths were challenged [*263] on the grounds of
vagueness are revealing of the Supreme Court's position. n107

In Baggett v. Bullit n108 the Supreme Court asserted that "the vice of unconstitutional vagueness is further
aggravated where, as here, the statute in question operates to inhibit the exercise of individual freedoms affirmatively
protected by the Constitution. We are dealing with indefinite statutes whose terms, even narrowly constructed, abut
upon sensitive areas of basic First Amendment freedoms." n109 In Baggett, the plaintiffs challenged the
constitutionality of a 1931 Washington statute requiring teachers, as a condition of employment, to take a loyalty oath.
n110 The Supreme Court held that the statute was unconstitutionally vague. n111 It ruled that the oath was lacking in
"terms susceptible of objective measurement and failed to inform as to what the State commanded or forbade." n112
The Supreme Court wrote, "Persons required to swear they understand this oath may quite reasonably conclude that any
person who aids the Communist Party or teaches or advises known members of the Party is a subversive person because
such teaching or advice may at some future date aid the activities of the Party." n113 Therefore, the statute did not
provide an "ascertainable standard of conduct." n114 The Supreme Court added, "the challenged oath is not open to one
or a few interpretations, but to an indefinite number." n115

Another case illustrates the risk of "arbitrary enforcement." It is usually affirmed that criminal statutes are subject
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to stricter vagueness analysis than civil statutes. Subject to an even stricter standard are criminal statutes that reach
expression protected by the First Amendment. In Kolender v. Lawson, n116 the Supreme Court invalidated a California
statute requiring persons who loiter or wander on the streets to provide a "credible and reliable" identification. The
Supreme Court held that:

[*264]

As presently drafted and construed by the state courts, the statute contains no standard for determining what a suspect
has to do in order to satisfy the requirement to provide a "credible and reliable" identification. As such, the statute vests
virtually complete discretion in the hands of the police to determine whether the suspect has satisfied the statute and
must be permitted to go on his way in the absence of probable cause to arrest. n117

Therefore the statute was unconstitutionally vague because it "encouraged arbitrary enforcement by failing to describe
with sufficient particularity what a suspect must do in order to satisfy the statute." n118

In some other cases the Supreme Court found that a statute violated both prongs of the vagueness test. In City of
Chicago v. Morales, n119 Justice Stevens wrote for the Court that an ordinance which required a police officer, "on
observing a person whom he reasonably believed to be a criminal street gang member loitering in any public place with
one or more other persons, to order all such persons to disperse, and made failure to obey such an order a violation,"
was unconstitutionally vague in falling to provide fair notice of prohibited conduct. n120 The ordinance was also
impermissibly vague in failing to establish "minimum guidelines for enforcement." n121

B. Prior Restraints

Another line of cases that concern the danger of arbitrary decision in U.S. constitutional law is found in the prior
restraint doctrine. The Supreme Court has held that a statute that gives "unfettered discretion" to government officials to
grant or withhold permits for speech in public places is tantamount to a "prior restraint." Prior restraints are generally
forbidden under the First Amendment.

In City of Lakewood v. Plain Dealer Publishing, n122 the Supreme Court held that a licensing statute that:

[*265]

Vests unbridled discretion in a government official over whether to permit or deny expressive activity ... constitutes a
prior restraint and may result in censorship, engendering risks to free expression ... The mere existence of the licensor's
unfettered discretion, coupled with the power of prior restraint, intimidates parties into censoring their own speech, even
if the discretion and power are never actually abused. n123

In Lakewood, a newspaper company challenged the constitutionality of a city ordinance that regulated news racks on
public sidewalks. That ordinance gave the mayor the authority to grant or deny applications for annual news rack
permits. n124 The Supreme Court held that "giving the mayor unfettered discretion to deny a permit application and to
condition the permit on any additional terms he deems "necessary and reasonable,' to be unconstitutional." n125

The ordinance was drafted in vague terms and failed to provide precise standards of conduct for authorities that had
to enforce it. The Supreme Court said that the unfettered discretion given to the mayor could lead to arbitrary
enforcement of the ordinance since one could not presume that the mayor would act in good faith and adhere to
standards that are not explicitly stated on the face of the ordinance. n126 Therefore, the Court explained that the risk of
arbitrary enforcement followed from the "unfettered discretion" given to the mayor, which itself resulted from the
statute's vagueness. n127

Unlike the U.S. Supreme Court, the French Constitutional Council is rarely asked to resolve cases involving

Page 11
37 Hastings Const. L.Q. 243, *263



individual rights and quality of law issues. As the above First Amendment cases demonstrate, the U.S. Supreme Court is
more concerned about the broadness of the law. The French Constitutional Council, by contrast, focuses on the
complexity of the law. This is probably the [*266] result of its abstract judicial review. The Constitutional Council
cannot, in an abstract case, appreciate the broadness of the law and has to limit itself to challenges based on poorly
drafted or intricate statutory requirements. Therefore, Constitutional Council cases do not deal with statutory vagueness
challenges in the way that the American Supreme Court does. Nonetheless, the French quality of law doctrine provides
an outcome that is similar to the American vagueness doctrine. The Council has explained, as will be discussed later,
the constitutional requirements of intelligibility and accessibility as preventing citizens from arbitrary enforcement of
statutes. Thus, even if statutory vagueness comes in different forms, it always affects citizens in the same way. Both the
Constitutional Council and the Supreme Court consider in their respective doctrines different sources of statutory
vagueness, but they seem to reconcile them with similar constitutional requirements.

C. Due Process

The American vagueness doctrine finds its root in the Due Process Clauses of the Fifth and Fourteenth Amendments.
n128 The Supreme Court has held that due process implies that legislation must meet constitutional standards for
definiteness and clarity.

In Kolender, the Court wrote that the California statute required that "suspicious" persons satisfy some undefined
identification requirement, or face criminal punishment. Although due process does not require "impossible standards"
of clarity, this is not a case where further details in the statutory language are either impossible or impractical. n129
Therefore, the statute was unconstitutionally vague on its face within the meaning of the Due Process Clause of the
Fourteenth Amendment because it failed to clarify what it contemplated by the requirement that a suspect provide a
"credible and reliable" identification. n130

[*267] Even if in France a Due Process Clause does not exist, due process as a component of the rule of law (Etat
de droit) derives from several articles of the Declaration of Human and Civic Rights ("DHCR"). Article 16 of the
DHCR refers to the "guarantee of rights" which involves classic maxims that are protected under the Due Process
Clause. n131 Indeed, the Council has held that Article 16 includes the right to a fair trial. n132 For example, it ruled that
the principle of the rights of the defense and the right to effective redress before the Court both derive from the same
article. n133

This interpretation of Article 16 of the DHCR seems to be analogous to the American requirement of procedural
due process. The Constitutional Council has not precisely invoked due process as a requirement for the quality of law
doctrine. Still, since the Council has held that the principle of intelligibility of law derives also from Article 16 of the
DHCR, which refers to the "guarantee of rights," one may suppose that the Constitutional Council has found in this
article a similar requirement as the Supreme Court. Yet, the Constitutional Council did not explicitly explain how an
unintelligible statute might violate the "guarantee of rights" protected under Article 16 of the DHCR.

D. Retroactive Effects of Statutes

Despite the danger inherent in retroactive legislation, the Supreme Court has held that the U.S. Congress, within
constitutional limits, has the power to enact laws with retroactive effect. n134 In order [*268] to determine the
permissible retroactive effect of a statute, the Supreme Court provided a test in Landgraf v. USI Film Productions, n135
whose rationale tracks vagueness issues. "The first step in determining whether a statute has an impermissible
retroactive effect is to ascertain whether Congress has directed with requisite clarity that the law be applied
retrospectively." n136 As the Court has written, the standard for finding such unambiguous direction is a demanding
one. The only cases where the Supreme Court has found retroactive effect adequately authorized by statute are cases in
which the statute sustained only one interpretation. In INS v. St. Cyr n137 the Supreme Court held that the Attorney
General could not retroactively apply the Illegal Immigration Reform and Immigrant Responsibility Act ("IIRIRA") §
304(b) n138 since Congress failed for lack of clarity by not precisely requiring that the law be applied retrospectively.
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n139

In this case, a citizen of Haiti pleaded guilty in a state court to a charge of selling a controlled substance in violation
of Connecticut law. n140 This conviction made him deportable. Under pre-IIRIRA law applicable at the time of his
conviction, St. Cyr would have been eligible for a waiver of deportation at the discretion of Attorney General. n141
However, removal proceedings against him were not [*269] commenced until April 10, 1997, which is after IIRIRA
became effective. n142 Therefore, the Attorney General interpreted the new legislation as depriving him of the
discretion to grant such a waiver. n143

The Supreme Court held that Congress did not precisely identify which set of proceedings would apply to aliens
whose exclusion or deportation proceedings began prior to the new law's effective date. n144 It added that Congress
made some provisions of IIRIRA expressly applicable to prior convictions, but did not do so in regard to § 304(b). For
the Supreme Court this was an indication "that Congress did not definitively decide the issue of § 304's retroactive
application to pre-enactment convictions." n145

The Supreme Court delivers in this case another approach to vagueness, which seems to reinforce the requirement
of clearness in cases involving aliens. In this case, the Supreme Court, before analyzing the second prong of the
Landgraf test, held that:

The presumption against retroactive application of ambiguous statutory provisions, buttressed by the longstanding
principle of construing any lingering ambiguities in deportation statutes in favor of aliens, forecloses the conclusion
that, in enacting § 304(b), Congress itself has affirmatively considered the potential unfairness of retroactive application
and determined that it is an acceptable price to pay for the countervailing benefits. n146

In France, the Constitutional Council applies the equivalent of "strict scrutiny" when looking at the retroactive effect of
statutes. Under Article 8 of the DHCR "the Law must proscribe only the punishments that are strictly and evidently
necessary; and no one may be punished except by virtue of a Law drawn up and promulgated before the offense is
committed, and legally applied." n147 Therefore, the Constitutional Council has held in many cases that the criminal
law cannot have a retroactive effect unless it has an in mitius retroactive effect. n148 The strict scrutiny of retroactive
effect does not involve an assessment on quality of law grounds as the American [*270] Supreme Court cases do.
Nevertheless, the principle that only the Law defines crimes and punishments derives from Article 8 of the DHCR. The
Constitutional Council has held that according to this principle the criminal law, in order to avoid arbitrary decisions,
must define crimes and punishments in sufficiently precise terms. n149 This obligation emanates from Article 8 and is
not a component of the principle of accessibility and intelligibility of the law. For the Constitutional Council, the clarity
must be inherent to the criminal law. This reasoning affirms once again the Constitutional Council's position. The
Constitutional Council fails to provide a global vagueness doctrine and a unique constitutional requirement. Even if the
necessity of clarity of law appears in different cases, it is dispersed in multiple articles of the Constitution and does not
provide a precise rationale.

III. Similar Prongs for the Vagueness Test and the Quality of Law Test

A. Standards of "Ordinary Intelligence' and "Sufficient Knowledge'

Vagueness and unnecessary complexity in law breaches the core of the rule of law since it does not protect our current
expectations about the future legal consequences of our conduct. Indeed, the law has to be drafted in clear terms so that
the public (i.e., people of ordinary intelligence) are aware of what it prohibits. Therefore, the Supreme Court has
established a principle of "ordinary intelligence" in clarity to satisfy due process. n150 This means that the law must
provide notice to people of ordinary intelligence for its proscriptions. For the Supreme Court this prong is the first
requirement for the vagueness test.
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The Supreme Court has written that, "because we assume that man is free to steer between lawful and unlawful
conduct, we insist that laws give the person of ordinary intelligence a reasonable opportunity to know what is
prohibited, so that he may act accordingly. Vague laws may trap the innocent by not providing fair warning." n151

The French Constitutional Council has adopted a similar, albeit less explicit, principle. It requires that the citizen
should have a [*271] "sufficient knowledge" of laws that apply to him. n152 The commentators of Constitutional
Council's cases interpreted this prong as providing to the quality of law doctrine the requirement that derives from the
Latin term of art: nemo censetur legem ignorare (every man is presumed to know the law). n153 But, depending on the
case, the Constitutional Council makes use of different approaches to explain the standard of "sufficient knowledge."

In 2004, the Council held that the principle of accessibility and intelligibility of law implies that the law should
have no double meaning. n154 Therefore, the legislature should use unequivocal language. In some other cases the
Constitutional Council replaced the requirement of "sufficient knowledge" by a new formulation: a statute must contain
provisions which are "sufficiently precise and unequivocal." n155 The purpose of the standard of "sufficient
knowledge" seems to be similar to the American standard of "ordinary intelligence." Indeed, when the Constitutional
Council asserts that the law should be drafted in "sufficient" clear terms, the adjective "sufficient" refers to the ability of
an ordinary citizen to measure the scope of the law.

However, the Constitutional Council has not yet precisely ruled whether the standard of "common understanding"
is an objective standard or a subjective one. Scholars pointed out that the principle of intelligibility and accessibility of
law refers to a subjective standard of "common understanding" since the words "intelligibility" and "accessibility"
involve citizens' positive action towards statutes' meaning. n156 But Constitutional Council cases do not furnish further
details.

The U.S. Supreme Court has dealt with the same issue, namely considering whether the standard of "ordinary
intelligence" is an objective or a subjective standard. In Coates v. City of Cincinnati, n157 the plaintiffs challenged an
ordinance on vagueness grounds. The ordinance provided that it "shall be unlawful for three or more persons to
assemble, except at a public meeting of citizens, on any sidewalks ... and there conduct themselves in a manner
annoying to [*272] persons passing by." n158 The Ohio Court of Appeals explained that "the standard of conduct
which it specifies is not dependent upon each complainant's sensitivity." n159 The Supreme Court held that the
construction put upon the ordinance by the state court was an unexplained conclusion since "it did not indicate upon
whose sensitivity a violation does depend - the sensitivity of the judge or jury, the sensitivity of the arresting officer, or
the sensitivity of a hypothetical reasonable man." n160 The Court noted that "conduct that annoys some people does not
annoy others. Thus, the ordinance is vague, not in the sense that it requires a person to conform his conduct to an
imprecise but comprehensible normative conduct, but rather in the sense that no standard of conduct is specified at all."
n161

The Constitutional Council does not provide a precise definition of the principle of intelligibility and accessibility
of law. Even if the standard of "sufficient knowledge" seems to be similar to the vagueness doctrine's first prong, the
Constitutional Council does not always explain in its cases how a vague statute could deprive citizens of the rights
protected under Articles 4, 5, and 16 of the DHCR.

In sum, one can see that the standard established by the Supreme Court is more sophisticated than the
Constitutional Council's test. This is because the French Constitutional Council has failed to provide a thorough
explanation of the reasoning behind the quality of law doctrine.

B. Prevention of Discriminatory and Arbitrary Decisions

According to the U.S. Supreme Court a statute can be held unconstitutionally vague for two independent reasons. A
statute is vague if it fails to provide people of ordinary intelligence a reasonable opportunity to understand what conduct
it prohibits or "if it authorizes or even encourages arbitrary and discriminatory enforcement." n162 Therefore:
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If arbitrary and discriminatory enforcement is to be prevented, laws must provide explicit standards for those who apply
them. A vague law impermissibly delegates basic policy matters to policemen, judges, and juries for resolution on an ad
[*273] hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory application. n163

The danger of arbitrary enforcement appears also in Constitutional Council's cases. In 2007, the Members of the
National Assembly and Senators addressed a referral to the Constitutional Council against the Act relating to the control
of immigration, integration and asylum. n164 Section 13 of the statute required genetic testing for certain visa
applicants in order to establish the family relationship between the host in France and the applicant. n165 The parties
making the referral argued that the provision of section 13 violated both Article 34 of the Constitution and the principle
of intelligibility and accessibility of law. n166 Indeed, they argued, the legislature failed to act within the scope of its
powers and abdicated its power leaving to a decree (executive act) to draw up the list of countries in which the genetic
testing of persons for identification purposes shall be introduced on an experimental basis. n167 Moreover, they argued
that Parliament did not provide sufficient legal protections for the genetic testing of persons. n168 Therefore, this
procedure was unintelligible. The Constitutional Council held:

19. Parliament must exercise to the full the powers vested in it by the Constitution and in particular by Article 34
thereof. The full exercise of such powers, together with the object of constitutional status that the law be intelligible and
accessible, which derives from Article 4, 5, 6 and 16 of the Declaration of 1789, place it under a duty to enact
provisions which are sufficiently precise and unequivocal. Protection must be afforded to all from interpretations which
run counter to the Constitution or from the risk of arbitrary decisions, without leaving it to courts of law or
administrative authorities to determine rules which the Constitution provides should be the sole preserve of statute law.
n169

[*274] In this case, the Constitutional Council disallowed the petitioners' referral. n170 Nevertheless, it seems to
provide the same argument as the American Supreme Court. According to the Constitutional Council, the quality of law
doctrine requires that a statute should be clear enough to prevent citizens from the risk of arbitrary decisions. Therefore,
as the Supreme Court said, the legislature must establish guidelines to govern law enforcement n171 in order to protect
citizens from all forms of unjust enforcement. n172

C. Intelligible Principle Doctrine

In cases concerning the delegation of legislative power to federal agencies (or executive power), the Supreme Court has
held that when Congress delegates legislative power it must provide criteria - "intelligible principles" - to guide the
agency's exercise of discretion. n173 Thus, vague or overly broad delegations, which lack an "intelligible principle" to
guide the agency, may violate Separation of Powers principles.

Overly broad or vague delegations of power to agencies outside of the legislative branch n174 undermine the
structural protections provided in Article I of the U.S. Constitution, such as bicameralism and presentment. n175 The
requirement of an "intelligible principle" in legislation delegating power assures that basic policy is being made by
Congress and not by the President or private parties.

This doctrine appeared during the New Deal period as the "non-delegation" doctrine. Yet, the Supreme Court
invalidated only two statutes for over-delegating legislative power. In Panama Refining Co. v. Ryan the Court held that
a statute did not literally provide any guidance for the exercise of president's discretion. n176 As a result, it [*275]
invalidated a provision of the National Industrial Recovery Act ("NIRA") that authorized the president to prohibit the
shipment in interstate commerce of oil produced in excess of state-imposed production quotas. Not only was the statute
an impermissible delegation of legislative power, but it also failed to provide any standard in order to limit president's
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discretion. In Schechter Poultry Corp. v. United States, the Supreme Court invalidated another regulation adopted under
the NIRA. n177 The Court held that "Congress is not permitted to abdicate or to transfer to others the essential
legislative functions with which it is thus vested." n178 The regulation was therefore found unconstitutional as an
impermissible delegation of legislative power. The Supreme Court admitted the need for regulations to deal with the
"host of details with which the national legislature cannot deal directly" n179 but it further explained that "the constant
recognition of the necessity and validity of such provisions, and the wide range of administrative authority which has
been developed by means of them, cannot be allowed to obscure the limitations of the authority to delegate, if our
constitutional system is to be maintained." n180 Although the non-delegation doctrine has not been overruled, in the
more than seventy years since Panama Refining, the Court has not found a single federal law invalid on this basis. n181

In Mistretta v. United States, n182 the Court upheld the Sentencing Reform Act of 1984, which, inter alia, created
the United States Sentencing Commission as an independent body in the Judicial Branch with power to promulgate
binding sentencing guidelines establishing a range of determinate sentences for all categories of federal offenses and
defendants according to specific and detailed factors. The Supreme Court held that:

In light of our approval of broad delegations, we harbor no doubt that Congress' delegation of authority to the
Sentencing Commission is sufficiently specific and detailed to meet constitutional requirements. Congress charged the
Commission with three goals: to "assure the meeting of the purposes of [*276] sentencing as set forth" in the Act; to
"provide certainty and fairness in meeting the purposes of sentencing, avoiding unwarranted sentencing disparities
among defendants with similar records ... while maintaining sufficient flexibility to permit individualized sentences"
where appropriate; and to "reflect, to the extent practicable, advancement in knowledge of human behavior as it relates
to the criminal justice process. n183

In addition the Supreme Court said, "Congress prescribed the specific tool (the guidelines system) for the Commission
to use in regulating sentencing" and "to guide the Commission in its formulation of offense categories." n184 Therefore,
the Act was constitutional since it "set forth more than merely an "intelligible principle' or minimal standards." n185

The Supreme Court provided the "intelligible principle" test in 1928 as the measurement standard for the delegation
of legislative power. n186 In Industrial Union Department v. American Petroleum Institute, n187 the Supreme Court
included the "intelligible principle" within the non-delegation doctrine. It held that:

The non-delegation doctrine serves three important functions. First, and most abstractly, it ensures to the extent
consistent with orderly governmental administration that important choices of social policy are made by Congress, the
branch of our Government most responsive to the popular will. Second, the doctrine guarantees that, to the extent
Congress finds it necessary to delegate authority, it provides the recipient of that authority with an "intelligible
principle" to guide the exercise of the delegated discretion. Third, and derivative of the second, the doctrine ensures that
courts charged with reviewing the exercise of delegated legislative discretion will be able to test that exercise against
ascertainable standards. n188

Nevertheless, even if the Supreme Court has a broad interpretation of the impermissible delegation of legislative
power, the "intelligible principle" requirement seems to be the most [*277] significant constitutional limit on
congressional grants of power to administrative agencies.

In Whitman v. American Trucking Ass'n, n189 the Supreme Court held that: "Congress does not alter the
fundamental details of a regulatory scheme in vague terms or ancillary provisions - it does not, one might say, hide
elephants in mouse holes." n190 In this case, the Supreme Court ruled that "in a delegation challenge, the constitutional
question is whether the statute has delegated pure legislative power to an agency. Article 1, section 1, of the
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Constitution vests all legislative Powers herein granted ... in a Congress of the United States. This text permits no
delegation of powers." n191 Therefore, the Supreme Court wrote "when Congress confers decision making authority
upon agencies Congress must lay down by legislative act an intelligible principle to which the person or body
authorized to act is directed to conform." n192

However, in that case the Supreme Court upheld section 109 of the Clean Air Act that instructed the Environmental
Protection Agency to set "ambient air quality standards." The Court unanimously rejected the challenge to section 109
of the CAA as an impermissible delegation of legislative power. Justice Scalia wrote for the Court that the "EPA ... set
air quality standards at the level that is requisite - that is, not lower or higher than it is necessary - to protect the public
health with adequate margin of safety, fits comfortably within the scope of discretion permitted by our precedent." n193

This requirement seems to be similar to the Constitutional Council's principle of intelligibility of law. Both courts
use the notion of "intelligibility." The Constitutional Council asserts that Parliament must set intelligible statutes in
order to prevent courts of law or administrative authorities' interpretation of rules in order to avoid arbitrary decisions.
n194 In the same way, the Supreme Court requires that Congress give an "intelligible principle" to guide the agency in
its exercise of discretion.

When looking closely at the Supreme Court's test for "intelligible principles," this doctrine seems to be analogous
to the [*278] French clarity of law principle. Even though the Constitutional Council renounced its clarity of law
doctrine, this doctrine could still reappear as a separate doctrine from the principle of intelligibility and accessibility of
law. Therefore, the comparison with the American intelligible principle provides a new reading of the French clarity of
law principle.

Indeed, on one hand, behind these two doctrines (clarity of law and intelligible principle) stands the idea of the
vague delegation of legislative power. For the Supreme Court, the intelligibility doctrine is a limit on insufficiently
defined delegations. The Constitutional Council had the same reasoning since it declared that the principle of clarity of
law derived from Article 34 of the Constitution. Under the French Constitution, Parliament must act within its
enumerated powers, which are listed in Article 34 of the Constitution. n195 The Government has general powers under
Article 37 of the Constitution. n196 Therefore, the Council held that Parliament would violate Article 37 of the
Constitution by acting in matters not enumerated by Article 34 (incompetence positive). n197 However, the Council has
always given a very broad interpretation of matters enumerated by Article 34. n198 But above all the Constitutional
Council [*279] has held that Parliament could not delegate its power. n199 Rather, the legislature itself had to create
rules in those matters, which Article 34 of the Constitution mandates should be the sole preserve of the statute. This
reasoning is known as "incompetence negative" doctrine. n200

First, Parliament cannot explicitly delegate its legislative power, except under Article 38. n201 Second it has to
exercise the full powers vested in it by Article 34. This requirement is meant to avoid implicit delegations of legislative
power. n202 When the principle of clarity of law appeared, the Constitutional Council used it at the same time as this
second aspect of the "incompetence negative" doctrine. n203 When drafted in terms lacking sufficient clarity, a statute
may encourage discretionary interpretation and implementation. n204 The Council seems to say that if the executive has
to interpret and implant a broad statute, this inevitably includes an implicit and thus impermissible delegation of
legislative power. n205

But the Council did not explicitly describe its clarity of law doctrine, but rather confused it with the principle of
intelligibility and accessibility of law. n206 Therefore, scholars did not analyze the principle of clarity of law as an
additional prong to the constitutional non-delegation requirement but as a component of the quality of law movement
undertaken by the Council. n207 In consequence, the U.S. intelligible principle doctrine provides a new understanding
of the French clarity of law doctrine. The Supreme Court and Constitutional Council use similar prongs for their
respective non-delegation doctrines.

[*280] On the other hand, the U.S. intelligible principle doctrine and French clarity of law doctrine seem to affirm
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that statutes should be self-contained. The "incompleteness" of a statute raises another vagueness question.
"Incompleteness" is "ordinarily a feature of explanations, reports, descriptions, and so on." n208 For both the U.S.
Supreme Court and Constitutional Council, this form of vagueness is tightly linked to, even if not expressly affirmed
by, the principle of separation of powers since it stands behind the non-delegation doctrine. The impermissible
delegation of legislative power is a violation of the principle of separation of powers since it leads to a concentration of
powers. A lack of clarity can generate an implicit delegation of legislative power and in consequence violate the core of
the principle of separation of powers under the French constitution. n209 The law should, therefore, reflect in its
wording that the principle of separation of powers has been respected.

Yet, the U.S. intelligible principle doctrine cannot be fully understood without examining some other cases in
which the Supreme Court was asked to examine the constitutionality of agency regulations. In these cases the Court
sought to find whether Congress provided an unambiguous delegation to federal agencies.

In Chevron v. NRDC, n210 the Supreme Court held:

When a court reviews an agency's construction of a statute which it administers, it is confronted with two questions.
First, always, is the question whether Congress has directly spoken to the precise question at issue. If the intent of
Congress is clear, that is the end of matter; for the court, as well as the agency, must give effect to the unambiguously
expressed intent of Congress. n211

If not, the second question for the Court is whether the agency's interpretation of its delegated powers is based on a
permissible construction of the statute. In Chevron, the Supreme Court ruled that EPA's decision to allow States to treat
all pollution-emitting devices within the same industrial grouping as though they were encased within a single "bubble"
is a permissible construction of the statute "which seeks to accommodate progress in reducing air [*281] pollution with
economic growth." n212 On the first prong, the Court held that Congress did not precisely determine the meaning of the
"stationary source" that the Agency had to regulate. n213 Thus, under Chevron's second step, the Court deferred to the
agency's determination under the statute.

Therefore, an ambiguous statute is not necessarily unconstitutional, and federal agencies' regulations remain valid if
based on permissible constructions of the statute. Yet, ambiguity is another interesting aspect of poorly drafted statutes.
Ambiguity is somewhat different from vagueness. A vague word "has one meaning (and its application is unclear in
some cases)" whereas an ambiguous word "has more than one meaning (and it may be unclear, in some cases, which is
in use)." n214 The Supreme Court provides this distinction even if ambiguous statutes, as we have seen above, are valid
for constitutional purposes. The Constitutional Council does not seem to make this distinction in its cases as it uses
"ambiguous" as synonymous with "imprecise." n215 And yet, imprecision is a vagueness problem. Timothy Endicott
explains that "imprecision is the typifying feature of words that are vague in the broad sense." n216 Therefore, the
Council has failed to distinguish "ambiguity "from "unintelligibility.'" n217 It uses these two notions together, within
the principle of intelligibility and accessibility of law. n218

D. The Foreseeable Nature of the Law

The Constitutional Council has not exactly defined the foreseeable nature of the law as a component of the quality of
law doctrine, but some commentators have read this additional prong into the Constitutional Council's cases. n219

The foreseeable nature of the law is an argument used by the European Court of Human Rights ("ECHR").
According to European judges:

[*282]
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First ... the citizen must be able to have an indication that is adequate in the circumstances of the legal rules applicable
to a given case. Secondly, a norm cannot be regarded as a "law" unless it is formulated with sufficient precision to
enable the citizen to regulate his conduct: he must be able - if need be with appropriate advice - to foresee to a degree
that is reasonable in the circumstances, the consequences which a given action may entail. Those consequences need not
be foreseeable with absolute certainty: experience shows this to be unattainable. Again, whilst certainty is highly
desirable, it may bring in its train excessive rigidity and the law must be able to keep pace with changing circumstances.
Accordingly, many laws are inevitably couched in terms which, to a greater or lesser extent are vague and whose
interpretation and application are questions of practice. n220

As it usually does, the ECHR sets in the same paragraph the principle and its limits. Here, the principle of the
foreseeable nature of the law is a requirement that permits the Court, in the same way that the U.S. Supreme Court does,
to define a useful prong in order to protect citizens' rights from vague laws. n221

One will not be surprised to find in ECHR cases a direct influence from the Supreme Court's vagueness test. Even
if the Supreme Court does not use the same formulation, the purpose of the foreseeable nature of the law and the
purpose of the first prong of vagueness test seem to be very close. The citizen for both ECHR and Supreme Court must
be able to regulate his conduct.

The Constitutional Council does not use in its cases the foreseeable nature of the law as an argument. Nevertheless,
the "sufficient knowledge" that the law must provide to the citizens seems also to carry with it the principle of the
foreseeable nature of the law. Thus, in 2005, in a case in which the constitutionality of the Finance Act was challenged,
the Constitutional Council wrote that the citizen should be able to foresee to a reasonable degree (previsibilite
raisonnable) the amount of tax according to different options that the statute opens to him. n222

Using different wording than the Supreme Court, the ECHR and the Constitutional Council look to communicate a
similar principle. [*283] In their theoretical constructions, these three courts seek to endow the citizen with a new
argument against the infringement of his rights.

But, where the Supreme Court and the ECHR both provide a clear vagueness doctrine, the Constitutional Council
fails to do so. Indisputably, the reason of the doctrinal void that the Constitutional Council has left is due to the abstract
nature of its judicial review. Perhaps if the Council could hear concrete cases, it would have greater opportunity to
develop its quality of law doctrines, perhaps even borrowing vagueness principles from the Supreme Court.

The several types of vagueness we have explored in this paper (i.e., ambiguity, complexity, accessibility,
delegation) are often better suited to concrete cases than to abstract a priori judicial review. In a sense, vagueness is hard
to determine with vague facts. As a result, vagueness challenges brought before a challenged law is enforced may be
found to be unripe for review in Article III courts. n223 Indeed, lower courts in the United States have interpreted the
Supreme Court to suggest that "outside the domain of the first amendment, vagueness challenges must be assessed "as
applied.'" n224 On a like theory, the Constitutional Council's hesitation to fully develop a vagueness doctrine within its
limited jurisdiction of a priori review is quite understandable. However, that may be now changing.

E. Raising a New Quality of Law Doctrine Through the Procedure of "Question Prejudicielle'

In summer 2008, the French Constitution was amended in order to grant to citizens the right of referral to the
Constitutional Council. Among the other amendments of the Constitution that the Government achieved to pass that
summer, the new process of "question prejudicielle" ("preliminary question") is indisputably the most important. n225
An institutional act has to be adopted before we [*284] really know how this new procedure will be applied, but we
can already presume that the quality of law doctrine more and more closely resembles the vagueness doctrine. n226

The "preliminary question" is a procedure that permits a citizen, whose rights are infringed, to challenge the
constitutionality of a statute before the court. n227 The ordinary judge in front of whom the constitutional issue is raised
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has to surseoir a statuer (stay the proceedings), draw up the preliminary question, and send it to the Constitutional
Council. n228 The latter will control the constitutionality of this statute and provide an answer to this question in order
to permit the ordinary judge to resolve the case. n229 This procedure is roughly analogous to the procedure of "certified
question" in the United States n230 and certification by national courts in the European Court of Justice. n231

The preliminary question introduces an element of concrete judicial review in the French system by granting the
right of referral to the appellate and administrative courts. This new procedure will enable the Constitutional Council, if
future plaintiffs challenge the constitutionality of a statute on the grounds of the quality of law doctrine, to assess the
vagueness of a statute in a concrete case. This new procedure may very well oblige the Constitutional Council to fill the
doctrinal void it has left in the past.

Conclusion

The lack of a concrete judicial review in France leaves the Constitutional Council far behind the U.S. Supreme Court.
The quality of law doctrine compared to the vagueness doctrine seems to be itself vague and ambiguous. The abstract
review does not permit the French Constitutional Council to deal with "cases and [*285] controversies," and therefore
to measure vagueness challenges in a concrete case. n232 The U.S. Supreme Court since 1875 has developed a tangible
and logic-based scrutiny for its vagueness doctrine. Moreover, the U.S. Supreme Court's vagueness doctrine may help
Congress with statutory drafting. That is not the case in France. The lack of a clear explanation for such decisions made
by the French Constitutional Council has led to confusion in the legal world, both among practitioners and academics.

Therefore, the new procedure of "preliminary question" seems to be the right occasion for the Constitutional
Council to build a stronger reasoning for the quality of law doctrine. The U.S. Supreme Court's vagueness doctrine may
provide much-needed guidance to the Council.
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